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~~ (File No.): V2(32) 4/EA-2/Ahd~II/Appeals-II / 2016-1.J- /29& to ,.2-:J ~
"f~~~(Stay App. No.):
3-llfrc;r ~~f ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 083-16-17

~(Date): 13.02.2017, ~~~ c=rrt'ror (Date of issue): 16,lo~l [g
~ 3cR"f ~fcR, 3W_!m(3ilfrc;r-II) WU trrf«:r
Passed by Shri Uma Shanker, Commissioner (Appeals-II)

df 3W_!m,~~ ~. (~-IV), 3i~cl-lc;lisllc;- II, .:l-ll<:!ffil~F/.1 WU ~

ape 3er ifaina fGa
Arising out of Order-In-Original No. 2749/Refund/2010 Dated: 22/10/2010
issued by: Assistant Commissioner.,Central Excise (Div-IV), Ahmedabad-II

ti" JILJ1~cfia~1WklclleJ cfif ~™ 'Cfa"f (Name & Address of the Appellant/Respondent)
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M/s Rangdhara Polymers

cfil"$ ~ ~ 3Nl"R ~QT ~~ -3-qlITTT cITTill i ill a gr 32r h ufr zrnfenf at
4al¢ UT ra 3f@)arta 3NrR m grgru 3rad WITn Paar I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

arral qrgterur 3mrdar :
Revision application to Government of India:

,0 (1) (en) (@) ks#tr 35eua /ca 3rf@err 1994 #r err 3-Tmf id art az mat ha ii qam err
cm- 31f-CUffi m- gm,~ m- 3io¾r 47tur 3r7dz 37cf fa, #a nr, fl #in6z1, I5la
fc:rl!WT, atf #ifs,#a tu 2raa,i mi, Recar- ll ooo l cm- ~ ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Appllcation Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zrfe m RR zif hma ii sra zrf ara a f@ft a:iswrR m ~ cfil{-lill.-1 i m fmm
a:iswrR ti" ~ a:iswrR <A" m B~~WT <A", m fmm a:iswrR m mR <A" mt % fmm~
* m fmma:iswrR ii tma ufn h alra g{ ]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(-m) m«r h a f@a#r Ty zur er ii R'l41fc-la m q{" m m m- fclfc'la-l101 * 3Cf-maT ~
<nW # U35I1al rm h Raz h a-:rTffiif ii sit arr h az fa# rg znr u2r 2 fziffaa [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TIWf~ cITT \1"~~ ct;·~ er; ~ \iTT ~~ l=fFlr ct)- ~ ·t at)x Z'H.~ \iTT ~
£:lNf ~ R<Ff cf;~ ~. ~cf; 8M 1JTmf cf!" "fll,lf. 1=R <IT ~ # fcrffi~ (;:f.2) 1998
£:lNf 109 8M~· ~ .T[q 'ITT I .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2). ~~·er; x-fTQ;f Gig vivaa v cal4 nq? Ura n 'ITT fil ffl 200/- ffl~
ct)- IJffq jhi uri vi6aa va arr u'lfJcTT 'ITT fil 1000 / - cITT ffl~ ct)- IJffq I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

fl gen, #hrna zyea viaa sr4tau ma@raur# 4f r@a­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) asn zgca 3rf@fr, 1944 ct)- £:lNf 35-frl'/35-~ cf; 3fcnfcr :­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) qffasw pceaia iif@a aftmm 4tr yes, tunr yea vi hara a4l#ha nrnf@asvi
ct)- ffll!f i:flf6cITT ~~ ;:f. 3. 31N. #. g, +{ f4cal at vi

(a) the special· bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi..,1 in all matters relating to classification valuation and.

(w) saffaa uRb 2 (1) cJJ # ~ ~ er; 3@Tcff t ar@he, 3rftt a ma v4tar zycan, #€ta
Gura ca g hara 3r#tr =nrznf@raw (Rrez) at ufgar )#ta 4feat, 3is«rar 3it-20, q
~ 51ffclccil cfiA.Jl\3□-s, lftlTOII ~. ~5l-Jcllf!lcl-380016.

(b) To the west: regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) #tr qr yea (rfta) Rua8), 2oo1 6t err o sifa qua zg-a feufRa fg 31gar
a7flat1 nrznf@ail at ·{ srft cf; fcffia sr4) fg ·Tg or?r 6t ar uRjiRe usinr yen
ct)- l-fi.r, ~ cITT l-lFf 31N 'cil1lTllT Tj1:IJ ~ .~ 5 'cillW <IT~ ·cpl=[ t cfITT ~ 1000 /- ffl~
'f?rft 1 ui Ira yca #t it, nu at l=fTlT i 31N 'cil1lTllT <Tm~~ 5 'cillW <IT 50 'cillW c,cp 'ITT fil
~ 5000 /- vr us# ft1/asi sun zre«a #l tr, can # air sit arrrmfyg SOVga,,N3
'cillW m~~ % cIBT ~ 10000 /-m~ 'f?rft I ct)- m~ xRrtx-clx er;~,· :i❖~~,oN~:. IA.,,,,~;~

s eg %s
~ ~~..; t ~ :cl
lL ' -I g.'o 7·. 3/g, er
• f. 3
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a4r Una zyca (3r4ta) Ran464), 2o01 # fa # ifa faRfe qua in zg-s al ufij
#, .mitff 31ml er; -i;ifa- 3001 ~ ~ -8" ~ l=fR-f er; '41m ~-3Jml ~~~ct)- cn--cn­
mTim cf; ™ frd 3Tr4a fut Girl alRe1r er arr • nl gggff a# 3W@ £:lNf 35-~ #
mtfur 1Jfl- er;~ er; ~ er; x-ITQ:f i'r31N-6 'cf@Ff ct)- -i;ifa- 'lfr ff~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of C(3ntral Excise (Appeals) Rules, 2001 within 3 months from the date on which

. the order soµght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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~x.mfcl;a ~ ~ ,i)- xtJcr if "ff€i~ clft "GJT4 1 qg ~ \Rf '{-1?.lFf ci)- fa7ftf m1du~laa # #as #t
~ "cjjl "ITT "GfITT \:lclu~ clft tfto ft-Q;fa t I

The appeal to the Appellate Tribunal sball be filed in· quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1, 000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty I pen'alty I demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench bf the
Tribunal is situated. ·

(3) zuR z arr i an{ nu sn?ii ar mrhr ±hr a re@ pea sir # f #h ar Irr3fr
int fa5at ult a1Reg gr qr cl)" 3ta gy sf fa frat udlmrf aa a fg zenRerf sr#tat
muff@eavur at va 3@la zn€hrt qt ya 3ma hzr mar &t .

In case of the order covers e;t number. of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work .if excising Rs. 1 lacs fee of Rs.100/~ for each. •

Ir1raau gca. 3rf@,~ma 497o zrr vizier #t~-1 cfi 3Wm F1~ifta" ~· 31:f{TT'{ '3cR'f 31WR ~
~ 3roT ~~~ f1uflR mmRT cfi3rof 1{ ~ ~ clft -qcJJ >l"fu -qx X<i.B.50 tfff cpJ <-i'.lllllcil! ~
fease am tr a1Rey I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 .as amended.

za it vi~fer mi at fivra4 are f1"l!"lTT clft ail ft era anasffa fan utar a wit fl yea,
a4ha surar zyea vi hrs arfltu zmrn@rasui (arufff@) fm, 1gs2 #i fRe &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

fr yca, #ta suraa yca ya ?lat aft@tr nrznf@raw (free), # sf ar@tat imra i
cfic'fcl!" d1fJT(Demand) "C[cr c3 (Penalty) "cjjl 10% qasm mar 31farfk 1 zrif4, 3rf@easterqa5 1o clm$
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act:
1994)

ac4hr3nl era3itarah 3i+fa, anf@star "4fr#r#ia"Duty Demanded) ­
(i) (Section)is ±D4z fee,ifrf@r;
(ii) fznrara?hrdzhe 4sr ufr;
(iii) hr&zhe fzriafer 6harr 2zr zf@.

sfsat'ifr arfta' zrqa arm#ras ii, 3rfr'afar ah #frqa era seaft;marr.
• i

(6)

~- .

For an appeal to be filed qefore the. CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and !service Ti:tx, "Duty demanded" shall include:
(i) amount determined under Section 11 D; ·.
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr sf ii ,sr 3gr # ma- 3rfhr qi@rawr a war si areas srrar res nr av Rafa zit at m-r•fcnv
--anr ~n;:cr; c)l 10% 0parar ail szi #a au Ralf4a t as c;vs c)l 10% 3_P@la1 r #l sr mat kt

I

In view of above, an appeal agai~st this ord~r shall lie before the Tribunal on payment of 10%
of the duty demanded »1here duti or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute." • ~ ~ ·

9.4keR

(5)
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F.NO.V2[32]4/EA-2/Ahd-II/16-17

Order in appeal

The subject appeal is filed by the department (hereinafter referred to as 'the
appellant) Under Section 35(2) Of Central Excise Actl944, against OIO No.

2749/REFUND/2010, dated 22.10.2010 (hereinafter referred to as 'the impugned
order) Passed by The Asstt.Commissioner,Central Excise, Division-IV,Ahmedabad­
II,(hereinafter referred. to as 'the adjudicating authority') in favour of M/s.Rangdhara
Polymers, Block No.10-13-14, Ni.Sakar Healthcare Pvt. Ltd., Sarkhej-Bavla

Highway,Changodar, Ahmedabad-382210 (Hereinafter referred as 'the respondent) the

respondent is engaged in the manufacture of Colour concentrate plastic granules

falling under Chapter 32 of the Central Excise Tariff Act1985 [hereinafter referred
as CETA-1985].

2. Briefly stated the fact of the case are, the respondent has filed a refund claim for

Rs.4,88,732/- on 16.09.2010 for unutilized cenvat credit accumulated in respect of goods

supplied to 100% EOU for the period from April-2008 to June-2008, in terms of Notification
No.5/2006-CE(NT) dated 14-03-2006 issued under Rule 5 of the Cenvat Credit Rules

2004. under the provisions of Rule-5 of the Cenvat Credit Rules,2004 read with Notification
No.5/2006-CE (NT) dated 14.03.2006.The present appeal has been filed with respect to

sanction of refund claim ,on the grounds that the limitation under section l lB
applies for refund filed under Rule 5 of Cenvat Credit Rules, 2004.

3. The Respondent has placed reliance on the decisions of ; 1. mPORTAL INDIA

WIRELESSSOLUTIONSP. LTD. VERSUSC.S. T., BANGALORE2012 (27) S. T.R. 134 (Kan)J:-

It was held that, Cenvat credit - Refund of - Export of software, a non-taxable item ­
Service tax paid on input services, which remained unutilized - Exporter is entitled to
refund of such unutilized credit on furnishing ofparticulars of tax paid by them - It
cannot be denied on ground of limitation under Section 1 lB of Central Excise Act,
1944. [para6]

2. COMMISSIONER OF C. EX. & CUSTOMS, SURAT-I VERSUS
SWAGAT SYNTHETICS [2008 (232) E.L.T. 413 (Guj.)] 3. STI INDIA LTD. VERSUS

COMMISSIONER OF CUS. & C. EX., INDORE {2009 (236) E.L. T. 248 (M.P.)] 4.M/s QUALITY
BPO SERVICE PVTLTD Vs COMMISSIONER OF SERVICE TAX AHMEDABAD [2014-TIOL­
367- CESTAT-AHMJ:- 5. Mls DEEPAK SPINNERS LTD Vs COMMISSIONER OF CENTRAL
EXCISE, IJVDORE[2014-TIOL-63-CESTAT-DELJ

6. ELCOMPONICS SALESPVT. LTD. Versus COMMISSIONER OF CENTRALEXCISE, NOIDA
[2012 (279) E.L. T. 280 (Tn. -Del.)]

Refund dais() - Limitation - Time limit stipulated under Section 11B ofCentral Excise Act.
1944 is not applicable in case of refund claim made under Rule 5 of Cenvat Credit Rules.
2004. [para 6]
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F.NO.V2[32]4/EA-2/Ahd-II/16-l 7-.s:-

In light of the above cited judicial pronouncements rendered by various
Tribunals, it is clear that the time limit prescribed under section 1 lB is not

applicable for refund claim of accumulated credit filed under Rule 5 of the
Cenvat Credit Rules, 2004. As such, the appeal filed by revenue is devoid of
merits and is liable tobe rejected.

4. Personal hearing was held on 04.11.2016, which was attended by Shri Pradeep
Jain ,CA of the respondent party. He reiterated the grounds of appeal filed by them

earlier. He made additional submission. I have gone through all records placed before me

in the form of the impugned order and written submissions of department as well as

submissions made during personal hearing by the respondent.I find that the issue to

be decided is the refund sanctioned to the respondent vide said order passed by the

adjudicating authority is correct or otherwise. I have carefully gone through the facts
of the case. In the subject refund application dated 16.09.2010, it was submitted by

3e claimant that" the CESTAT Ahmedabad vide Order No. Al96-97/VVZB/AND/2010
dated 25.01.2010 has allowed their appeal and rejected the appeal of the

department on the similar issue of the claimant itself. The claimant had earlier filed

a refund claim for Rs.4, 17,531/- for the period from April-2007 to September-2007

on 03.07.2008. The claimant was issued show cause notice bearing F.No.V.39/18­
07/R/Il 1/08 dated 17.09.2008 calling them upon as to why their refund claim

should not be rejected on the ground that Central Excise law does not recognize
'deemed export' made to 100% EOUs. The said refund claim was rejected vide
Order-in-Original No.1683/Refund/08 dated 08.12.2008, holding that Rule 5 of
Cenvat Credit Rules, 2004 read with Notification No.5/2006-CE does not provide
provisions for granting refund in case of supplies made- to EOU under deemed

export. The claimant had filed an appeal before the Commissioner (Appeals-I),
Ahmedabad against the aforesaid 010. The Appellate Commissioner vide Order-in-0 Appeal No. 225/2009 dated 31.07.09 [issued on 07.08.2009] decided the issue
of deemed export in favour of the claimant and allowed the refund claim for the
period July-2007 to September-2007 and rejected the refund for the period April-2007

to June-2007, in terms of conditions of Notification No.5/2006-CE [NT] that the
provisions of Section llB of the Central Excise Act, 1944, are applicable to such
refund claiins and the date of export i.e. the date on which the final products were

cleared from the factory to 100% EOU would be relevant date. On being aggrieved,
the claimant filed an appeal before the CESTAT for rejection of claim for the period
April to June-2007 in the above mentioned OIA. Simultaneously, Department also

filed an appeal before the CESTAT against the same 0 lA for the refund of credit
allowed partially for the period of July to September-2007. The CESTAT, vide Order

No. A/96-97/VVZB/AHD/2010 dated 25.01.2010, after placing reliance on the
decisions of the Tribunal in the cases of Sanghi Textiles [2006 (206) ELT 854
(Tri.Bang)] and Anjani Synthetics [2001 (132) ELT 688 (Tri.Mum)], rejected the
appeal filed by the Revenue and allowed the appeal filed by the claimant. In view of
the above CESTAT Order, the claimant has now filed the refund claim of the cenvat

credit accumulated for the period from April-2008 to J~ne-2008 fo(!}r Rs~8.'.~ 32/-
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F.NO.V2[32]4/EA-2/Ahd-II/l 6-17

,

5. I Find that, Rule 5 of the Cenvat Credit Rules, 2004, provides for utilization of
Cenvat Credit in respect of input or input service by the manufacturer used in
the manufacture of final products cleared for export under bond or letter of
undertaking towards payment of duty of excise on any final product cleared for home

consumption or for export on payment of duty; or service tax on output service. The
Rule further provides that where such adjustment is not possible, the
manufacturer or the provider of output service shall be allowed refund subject to the
safeguards, conditions and limitations specified.

Notification No.5/2006-CE [NT] dated 14.03.2006, as amended, specifically
provides that;

The application in Form A, alongwith the prescribed enclosures and the relevant
extracts of the records maintained under the Central Excise Rules, 2002, Cenvat Credit
Rules, 2004, or the Service Tax Rules, 1994, in original, are filed with the Deputy or the

Assistant Commissioner of Central Excise, as the case may be, before the expiry of
the period specified in Section 118 of the Central Excise Act, 1944.

6. I find that, the provisions of Section 11B have been specifically made applicable
to the refund claims of unutilized Cenvat credit under Rule 5 of the Cenvat Credit
Rules, 2004. In this case, I find that time limit factor is applicable in case of refund
claim for accumulated credit under Rule-5 of Cenvat Credit Rules, 2004 and the claim

is liable to be rejected. I rely on the decisions of 1.Spectrumix Plastics V.

Commissioner ofC. Ex.& St, Vapi [2014 (307) E.L.T. 353 (tri. Ahmd.] 2.GTN Engineering
JI[ Ltd. V. Commissioner ofCE, Coimbatore, [2012 (281) E.L.T. 185 (mad].

7. In view of the above discussions, I hold that the respondent is not entitled for the
said refund. Therefore, I allow the appeal filed by the department.

The appeal filed by the appellant stand disposed off in above terms.

221@2-(3Tr &i#)
311gr (3r9la - II)«as

at>
[K.K.Parmar)

Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post A. D

M/s. Rangdhara Polymers,
Block No.10-13-14,
Sarkhej-Bavla Highway,
Changodar,
Ahmedabad-382210
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F.NO.V2[32]4/EA-2/Ahd-II/16-17

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3 The Asstt.Commissioner,Central Excise, Division-IV, Ahmedabad-II

4. The Asstt. Commissioner (Systems),Central Excise, Ahmedabad-II.

5. Guard file.

6. PA file .




